






POLICE OFFICER LEI cur 

POLICE OFFICER JUAN DIAZ 

4 

On cross examination, Respondent Diaz stated that when he first tried to handcuff Person 

A and Person A resisted, Person A only got five to ten steps away before he was apprehended by 

Respondent Diaz and other officers. 

After Person A was apprehended, Respondent Diaz placed him in the back of the RMP 

and shut the door. Respondent Diaz admitted not placing a seatbelt on Person A. He conceded 

that it was standard procedure to use a seatbelt after placing a person in the back of an RMP. 

Respondent Diaz closed the door to the RMP but did not check if the doors were locked. He did 

not know if they were locked. 

Respondent Diaz asked the other officers if they were okay "because we had a little 

scuffle." He asserted that the RMP, and Person A, were to his right side, not to his back. He 

admitted that he did not maintain constant observation of Person A. 

 Respondent Diaz stated that it was approximately one or two minutes from when he was 

speaking to the officers in front of the RMP until Flaherty informed him tht Person A was no 
a

longer there. Respondent Diaz acknowledged that during this conversation, he thought 

Respondent Cui was next to the driver's side door. 

 On re-direct examination, Respondent Diaz agreed that he was required to check from the 

outside of the RMP every time a person was placed in the vehicle to see if the door was locked. 

Respondent Diaz testified that after Person A escaped, Respondent Cui informed Respondent 

Diaz that the doors to the RMP did not lock properly "from the inside." 

Upon questioning by the Court, Respondent Diaz stated that he did not seatbelt Person A 

because there were so many things going on at the moment. 
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rear of Respondents' RMP. The door was closed. According to Respondent Cui, who was 

familiar with the vehicle, the rear doors did not lock. The child-safety override, however, could 

have been implemented. Respondent Diaz admitted not seatbelting the suspect into the RMP. 
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In any event, the rear doors were left unlocked. As the officers gathered at the front of 

the RMP discussing the incident and making sure they were all okay, one of the backup officers 

noticed that the arrestee no longer was in the RMP. The patrol supervisor was alerted, and 

Respondent Diaz testified that the arrestee was found within the confines of the 32 Precinct after 

three or four hours. 

While Respondents' counsel suggested a penalty of 10 vacation days, the Department 

recommended 20 vacation days. The recommendation was based on Case No. 84647/08 (Feb. 

22, 2011) and Case No. 86031/10 (Dec. 29, 2010). In the 2011 case, the officer received a 

penalty of 21 days already served on suspension for failing to safeguard a prisoner and to notify 

a supervisor immediately about an escape. In the 2010 case, the officer received a penalty of 22 

suspension days already served for failing to keep a hospitalized prisoner under constant 

observation, resulting in the prisoner's escape. Instead of watching the prisoner, the officer was 

on his laptop. 

The most immediate difference between the cited cases and the instant case is that those 

two other officers were suspended after the incidents. That indicates that supervisors at the time 

saw the events as serious lapses in procedure. In the instant case, neither Respondent was 

suspended. They were not conducting personal business or ignoring the prisoner. Rather, they 

were engaged in police business, speaking with the backup officers to determine whether 

everyone was alright. After the prisoner escaped, Respondents immediately notified the patrol 

supervisor and helped in the search for the escapee. Cf. Case No. 2010-2857 (Jan. 24, 2012) (20 
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pre trial suspension days for failing to safeguard prisoner, resulting in escape, and failing to 

report escape immediately to patrol supervisor or platoon commander). Moreover, both of the 

cited cases involved negotiated penalties. Their precedential effect is limited because those 

officers might have had reasons for accepting a penalty in line with that recommended by the 

Department in the case at bar. 
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Case Nos. 78884-85/03 (Sept. 14, 2004) are most in line with the instant facts. There, the 

two respondents were transporting a prisoner in an RMP. He was able to escape because of a 

faulty child-safety mechanism. The decision noted that if the respondents, inter alia, had been 

monitoring the prisoner visually, as required by Patrol Guide§ 208-06 (charged in the instant 

case as well), the prisoner would not have escaped, regardless of the child-safety device. Each 

respondent received 10 penalty days. 

The same penalty is appropriate here as well. Respondents should have paid constant 

attention to the prisoner in light of the alleged deficiency in the RMP, much less engaged the 

child safety mechanism, rather than turning away for as much as two minutes. This is even more 

so in light of the fact that the prisoner already had tried to run when officers first tried to 

handcuff him. Nevertheless, Respondents were tal<ing police action the entire time and, when 

the escape was noticed, they assisted in the prisoner's recapture and notified proper supervisors. 










