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DECISION
After reviewing the evidence presented at the hearing. and assessing the credibility of the
witnesses, the Court finds Respondent Miller Guilty in Case Nos. 2014-11220 and 2015-13031.
and Not Guilty in Case Nos. 2015-12930, 2015-12952 and 2015-14367. The Court finds
Respondent Williams Guilty.

Introduction

FINDINGS AND ANALYSIS

Respondent Miller was assigned to the 79 Precinct. It was undisputed that he was an
active officer with many arrests, often assigned to units akin to anticrime or conditions. The
cases against him generally involve arrests in which there allegedly were heated exchanges
between Respondent Miller and the arrestees. Respondent Miller allegedly threatened several of
the complainants \\1th bodily harm. saying that he was going to break their wrist. He also
allegedly goaded and taunted them, urging them to try to hit him, or questioning their manhood.
In some cases Respondent Miller is accused of physical force. In one case, both Respondents are
charged with an improper stop. The tribunal has analyzed each case separately.

Case Nos. 2014-11220 & -11222
It was undisputed that the complainant in this case, Wade Conley, was arrested at
approximately 1350 hours on August 3. 2012. Respondent Miller, who was assigned to the
school unit on that date, is charged with wrongfully stopping and searching Conley. threatening
him with force, and uttering a discourteous profane remark about "these fucking street lawyers."
It was further undisputed that Conley was employed as an assistant teacher and custodian
at a daycare center for both pre-school and school-age children in the summer. On the date in
question, Conley and other teachers took the children to the nearby Marcy Playground.
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equipment. Conley asked why he was being stopped, and the officers said that he had to wait for
an explanation until they verified who he was. When Conley asked if they had a description of
someone, Respondent told him. "'Stop listening to these fucking street lawyers who '"'iJl get you
in trouble."
Respondent Miller noted that he, Respondent Williams, and a sergeant were assigned on
the day in question to the school unit in the vehicle. During the summer, that unit focused on
conditions that might concern juveniles. One of the things that they were investigating was a
robbery pattern concerning a male black with a firearm. They had a wanted flyer with a
photograph of the suspect. whose name was kno\\-n to police (Tr. 79-83. 99-103, 142-:B, 151;
Respt. Ex. A, flyer).
Respondent Miller stated that the sergeant noticed someone in the park that fit the
description. As they entered the park and approached the person-this was Conley
Respondent Miller realized that he was not the robbery suspect. Respondent Miller nevertheless
asserted that he asked Conley for identification because he was standing with another adult
inside the jungle gym area. past the basketball courts (see Rules of the City ofNew York, Title
56 [Department of Parks & Recreation],§ 1-05 [s][l], adults allowed in playgrounds only when
accompanied by a chi Id under the age of 12 ). Respondent Miller estimated that the men were 10
to 15 feet away from any child or piece of play equipment. Respondent Williams put this at 20
to 30 feet. Respondent Miller conceded that there were 15 to 20 school-age children in the play
area. The officers did not ask Conley whether he was there with any of them. Respondent
Williams testified that Conley was "closer to the entrance into the second segment of the park,"
toward the jungle gym. Asked to clarify upon examination by the tribunal, however, Respondent
Williams said that Conley was on the side of the children's play equipment. and not the
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basketball courts (Tr. 79-80, 83-89, 99-105, 109. 111-12. 128-29, 131, 134-36, 142-45, 148. 151-

S3, 1S6-60, 164-65).
On direct examination, Respondent Miller denied telling Conley that he would break his
wrist. He admitted, however, that in other arrest situations he had told arrestees that if they
resisted against the handcuffs, "'you can break your wrist" or sprain something. Respondent
Miller conceded on cross examination that he might have told Conley this. He asserted that
Conley was not really resisting. he just made •·a little movement" when the officer grabbed him.
Respondent Miller denied hearing Conley make any statements about why he was there (Tr. 9092, 119-20, 132-33, 147).
Respondent Miller admitted that he made a bad choice of words in telling Conley to '"stop
listening to these fucking street lawyers." He insisted that he was not referring to Conley so
much as to the bystanders who were talking to Conley and goading him into being more
belligerent. Respondent Miller also admitted that he went into Conley's pockets and removed a
phone after frisking that pocket (Tr. 88, 93-94, 96, 110, 118, 121, 137-38).
The tribunal finds that the CCRB proved by a preponderance of the credible evidence that
Respondents engaged in the alleged misconduct. The first issue to be determined in this case is
whether or not Respondents stopped Conley without lawful authority.
Respondent Miller determined even before he arrived at Conley's location that Conley
was not the robbery suspect for whom his team had been searching. He nevertheless stopped
Conley because, he said. Conley was in a playground unaccompanied by children. Respondent
Williams testified. that he still thought it might have been the suspect, as "I wasn't quite sure, you
know, but it wasn't established that it wasn't him, you know" (Tr. 146). In the Court's view, this
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violent criminal record and admitted threatening the officer with violence during his CCRB
interview.
It is more than just credibility as a general matter, however, as Person A's allegation was
not substantiated even by the hearsay statement of Person B. In this case, cross examination
would have allowed the defense to delve specifically into what Respondent said in response to
Person A's taunts. According to Person A, Respondent said that he would ""fuck you up" and
''"choke the shit out of you." But according to Person B, Respondent merely said. "[O]h yeah,
we'll see ... how tough you are. once we get these cuffs off." This is different from the
specification and what Person A said had transpired. Because it is uncertain whether Respondent
made the remarks in question, he is found Not Guilty.

Case No. 2015-12952
In this case, Respondent is charged with misconduct arising from a street encounter with
Person C on November 21, 2013. [tis alleged that Respondent, on the way to the 79 Precinct
station house, assaulted Person C and placed him in a chokehold. lt is further alleged that
Respondent threatened Person C by telling him, "'You think you're tough or something? Oh
yeah, you must be tough. We're gonna see if you're tough. We're gonna see if you're tough right
now. Watch when we get back." Then, at the station house, Respondent alleged strip-searched
Person C without legal authority, and further taunted him and acted discourteously toward him by
stating, in sum and substance, "This kid's a fucking pussy. [You] don't get no pussy. Get the
fuck out of here," and "'What's up? What's up? What you gonna do? Swing. Do something."
Person C did not appear at trial, claiming fear of retaliation from the 79 Precinct {Tr. 24445). Person C stated in his CCRB interview (CCRB Ex. 3) that on November 20, 2013, at
approximately 2300 hours, he was in the area of

. He passed a male
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strip-searched, although he admitted telling the super isor behind the desk that no contraband
was found in the vehicle ( r. 280-83 285�86, 300-03, 311-12).
As to the alleged assault, chokehold, and threat of force on the way to the station house,
the bearsa - considerations delineated above apply equall here. There is no evidence, other than
Burn y s unvarnished statements to support these assertions. There were no other witnesses to
this and no medical records. There was not even evidence that medical attention was summoned
to the precinct or subsequently sought by Person C. Moreover, Person C's threats against
Respondent, threats so serious that the CCRB commendably referred them to the Departm nt,
detra t mightily from Person C's credibility. The.refore, the CCRB failed to prove by a
preponderance of the evidence that Respondent committed these acts, and he is found ot Guilt
of Specification

os. 1-3.

The alleged discourteous and taunting statements at the station hous however, have
somewhat different considerations due to the asserted corroborating statements of Person E, a
fellow prisoner who responded to the CCRB's calJ for any information be might have had about
the incident. Person E stated that he smv two officers, one black and one white or white
Hispanic. Person E could not see which one was speaking, but overheard one of the officers try
to : hype up" another prisoner, whom Person E could not see either. Person E heard words like
motherfucker� pussy and bitch.
There are several problems with t:bjs vidence. One is that Person E did not know who
was speaking and, ho was being taunted. The s cond is that all the words recalled by Person E
do not match the specifications. In fact the allegations only mention one of these ords.
Specification No. 5 alleges that Respondent said,' This kid's a feakin g pussy. [You] don't get
no pussy. Get the fuck out of here.

his kid's a fucking pussy." Person E, howev r, could on1y
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There is further reason to credit Applewhite as to the threat that Respondent would break
his other arm. Although Respondent denied making the comment to Applewhite, he earlier
testified, in the Wade Conley case, that he commonly told resistant arrestees that if they
struggled against the handcuffs, they could break their wrists if, for example, they tried to go in
one direction and the officer tried to go in the other. As to Applewhite, Respondent testified the
arrestee was not fighting but neither was he following directions to keep still. Respondent "was
physically holding him in that direction not to hurt him, himself, or others," and he could not be
handcuffed. Respondent admitted that he had a hard time getting Applewhite in the car. Further,
the fact Respondent felt it possible that his handling of prisoners could lead to him inadvertently
breaking their wrists decreases his credibility in general.
Cowisel argued that there was an issue ofidentification as to which officer, Respondent
or the sergeant, allegedly made the remark about breaking his arm. The basis ofthis was
Applewhite's testimony that the sergeant used racial slurs against him. Applewhite indicated
that the sergeant dealt with him on the side of the car, and then Respondent brought him to the
back. Counsel confronted Applewhite with his CCRB interview, in which he was asked, "Do
you specifically recall what threats he made towards you while you were at the side of the
vehicle?," and answered, "We're still at the side. The one that stood out was trying to break my
other arm if I won't shut the F up." The investigator fol1owed, "And now, I know he called you
the N word. In what context did he call you the N word?" Applewhite answered, "\Vhen he was
stopping me from being a ring N word" (Tr. 183, 193-95).
Applewhite did not recall this exchange. He also pointed out that both officers could
have threatened to break his ann. More importantly, however, the questioning at the CCRB
interview, and its rendition on cross examination, was confusing. From the transcript excerpt
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posed on cross examination, it would not have been very clear to a reasonable witness that the
investigator was asking only about the sergeant and not at all about Respondent. Its
impeachment value was very low.
In contrast, after observing Respondent's testimony, this tribunal was convinced not to
credit much of it concerning this particular incident. Respondent asserted that Applewhite was
irate pretty much the entire time, and yet Respondent essentially had nothing to say in response.
To this tribunal, his testimony seemed carefully crafted to bolster the defense by creating a set of
facts in which Applewhite could not be credited due to his outrageous demeanor. Applewhite's
demeanor on the stand, however. contradicted Respondent's account.
Therefore, the Court holds that the CCRB proved by a preponderance of the e\.idence that
Respondent made the remarks in question. As such, Respondent is found Guilty.

Case No. 2015-14367
The final case relates to an off-duty incident in which Respondent took police action
against the prisoner and CCRB complainant Person D. Allegedly, Respondent told Person D, ••1
don't give a fuck about that. Shut the fuck up," in the context of Person D's request to secure his
property. Respondent also allegedly threatened Person D with the use of force by taunting him to
"make a move."
Person D did not testify and in this case no reason was given. He stated in his CCRB
interview that on May 13, 2015, around 2115 hours, he was in a Chinese restaurant across the
street from the 79 Precinct station house, charging his cell phone. Person D indicated that he was
trying to scrape together some money for a meal by panhandling, and walked across the street to
the station house. He approached an officer in regular clothes, but the man responded
aggressively. Person D told him, 'Tm sorry because you are having a bad day," and the officer
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On his last three performance evaluations, Respondent Williams once received an overall
rating of 3.0 “Competent,” and twice received an overall rating of 4.5 “Extremely
Competent/Highly Competent.” He has been awarded nine medals for Excellent Police Duty. In
his eight years of service he has reported sick nine times. He has no prior formal disciplinary
history.
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